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INTRODUCTION

In this Note, I will be discussing two traditional philosophical moral
theories and how they apply to topics in genetics and the law. I will go
*

J.D., University of Florida Levin College of Law, 2014.
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on to describe what public policy is and then discuss the public policy
concerns of prenatal genetic diagnosis and whether or not it should be
allowed from a moral stand point in regards to the two moral theories for
public policy reasons. Specifically, I will discuss how utilitarianism
ideals loom large in our views of prenatal genetic diagnosis and how
Kantian moral principles mitigate against those ideals. During my
discussion, I will illustrate whether each moral theory would approve of
prenatal genetic diagnosis and how each moral mandate may influence
its regulation. I will begin by describing what prenatal genetic diagnosis
is and the current law governing it. I will then outline utilitarianism before
discussing the keystone of Kantian Moral Theory, the categorical
imperative. I will conclude by suggesting that neither moral theory
perfectly fits how we view the ethics of prenatal genetic diagnosis.
Rather, we are left with a spectrum of approaches that encompass both
moral theories and it is that spectrum that will ultimately decide which
public policies should be implemented.
PRENATAL GENETIC TESTING

There are several forms of prenatal genetic testing. Preimplantation
Genetic Diagnosis (PIGD) is where artificially created embryos are
combined with donor gametes in a lab and then implanted in either a
surrogate or the genetic mother. Testing in this regard tests the embryo in
the petri dish. It tests a small biological sample and sequences that DNA.
Prenatal Genetic Testing (PGT) tests a developing pregnancy in utero.
This includes pregnant women who have their fetuses tested for genetic
characteristics. Prenatal Genetic Diagnosis (PGD) is larger in scope
because it includes Preimplantation Genetic Diagnosis and Prenatal
Genetic Testing.
Put simply, PIGD occurs before the embryo is implanted, whereas
PGT is testing a developing pregnancy in utero and PGD includes both
forms of testing. These procedures enable doctors to identify embryos
which have a high risk of carrying a genetic disorder.' These distinctions
are important for my argument because one of the consequences of
testing in utero is the possibility of termination. When it is embryos in a
petri dish, the embryo is simply discarded; there is no abortion.
PRENATAL GENETIC DIAGNOSIS AND THE LAW

The law encourages reproductive autonomy among prospective
1. Jacob M. Appel, Toward an Ethical Eugenics: The Case for Mandatory
PreimplantationGenetic Selection, JONA'S HEALTHCARE L., ETHIcs, & REG. 7 (2012).
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parents. Parents can choose whether to engage in artificial reproduction,
whether or not to undergo any PGD at all, and what to do after they
receive the results from genetic testing (e.g., termination or discarding
the afflicted embryos). 2
The law governing testing and screening is currently in favor of
parental choice. All the law prohibits in some states is selective abortion
based on the sex or race of the fetus; 3 however, termination based on
genetic defects is not yet prohibited. Additionally, the law generally
requires doctors to inform the patient of the risks, benefits, and
alternatives to any testing, and obtain the mother's consent before
beginning any sort of testing or treatment.4 Physicians are advised to
provide women with information on the available methods of prenatal
diagnosis, differences among the methods, the risks and benefits each
technique offers, the possibility of false positives and negatives, and
certain conditions that may remain undetected.5 Additionally, doctors
should address the different ways in which women can use the
information
if they discover the fetus is at risk for a certain genetic
6
defect.

WHAT ARE THE FUTURE LIMITS FOR PRENATAL GENETIC
DIAGNOSIS REGULATION?

We can only speculate as to the limits of PGD regulation; however, it
is not a stretch to suggest that PGD might one day be constitutionally
protected. The Supreme Court has acknowledged that parents have a
fundamental right to make decisions concerning the care, custody, and
control of their children. 7 Furthermore, the Court has stated that as long
as a parent adequately provides for a child, the state has no reason to
question the ability of a parent to make the best decisions concerning the
rearing of their children. 8 Courts have also stated that the right to rear
children without undue governmental interference is a fundamental part
of due process. 9 Given the Court's firm stance on parental control over
the wellbeing of children, courts may rule in favor of parents' use of PGD
both for the selection of healthy genes and defective ones. If parents can
make a claim as to why a certain set of genes is "better" for their child,
2. James S. King, And Genetic TestingforAll... The Coming Revolution in Non-Invasive
PrenatalGenetic Testing, 42 RUTGERS L.J. 599, 640 (2011).

3.
4.
5.
6.
7.
8.

Id. at 656.
Id. at 640.
Id. at 641.
Id.
Troxel v. Granville, 530 U.S. 57, 66 (2000).
Id. at 69.

9.

Nunez v. City of San Diego, 114 F.3d 935, 951 (9th Cir. 1997).
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courts may honor the parents' right to choose what is best for their child
and even go so far as allowing parents to choose a child's genes. Although
it is possible that the current regulation could deem PGD as a
constitutionally protected right of parents, it is not clear that there is a
perfect analogy between parental control over born children and prenatal
discretion over genetic engineering. Nevertheless, if regulation of PGD
continues to be in favor of parental autonomy with the majority of
restrictions placed on the conduct of the physician (e.g., duty for fully
informed consent), then it is possible that PGD may become one of
parents' constitutionally protected fundamental rights.
UTILITARIANISM: THE ENDS JUSTIFY THE MEANS!

The traditional utilitarianism, as advocated by philosophers Bentham
and Mill, was an ethical principle that argued that the correct action was
one that generated the most amount of happiness. Today, utilitarianism is
a theory that stipulates a proper course of action is one that maximizes a
specific type of good. In the past, that "good" was hedonistic and now it
is viewed as a form of consequentialism.' 0 Therefore, a morally right
action is one that produces a favorable outcome or consequence. For
example, imagine a situation where a perfectly healthy man goes to the
hospital for an annual checkup. The doctor examines him and gives him
a clean bill of health. However, during the checkup the doctor realizes
that this man is the perfect organ donor. The man is a perfect match for
four other patients requiring organ transplants. One patient needs a heart,
another a lung, the third a kidney, and the last requires a liver transplant.
The doctor knows that all four of the transplants would be successful and
the patients would go on to live long and happy lives. According to
utilitarianism, the doctor would be justified in strapping the healthy man
down and harvesting his organs because the healthy man would die but
the other four patients would live. Essentially, you take one life so that
four may survive. Although this is an extreme example, it illustrates the
cost-benefit analysis one would undergo in evaluating actions under
utilitarianism.
In order to illustrate how such cost-benefit analysis would apply to
PGD, consider the following example. One might suggest, much like
Appel does, that prenatal genetic testing should be mandatory. One of the
benefits of such mandatory testing is that it will reduce the economic
burden that is created by the cost of medical care for impaired children. "
In 1996, hospital visits for sickle cell disease alone cost the health care
10. Ethical theory which holds that the consequences of one's actions are the ultimate basis
for the judgment of the conduct.
11. Appel, supra note 1,at 10.
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system 475 million dollars.' 2 Preventing just a small fraction of the
disorders that can be screened for would save large sums of money, which
could be used toward other philanthropic endeavors (e.g., donating the
saved money to research for other conditions; feeding and sheltering the
homeless). Under this fiscal analysis alone it seems utilitarianism would
condone mandatory prenatal genetic screening; however, when you
combine the monetary savings with the possible subjective benefits (e.g.,
increasing the child's happiness and quality of life by not being afflicted),
the cost-benefit analysis leans evermore toward the side of mandatory
prenatal genetic screening.13 Although the above example is not as
extreme as the doctor hypothetical, it illustrates how utilitarianism's costbenefit analysis would apply in such a situation.
UTILITARIANISM IN THE LAW

Utilitarianism ideals are pervasive within the law. Something about
the cost-benefit decision-making that is so fundamental to utilitarianism
appeals to our ideals of justice and morality and when it comes to PGD,
it is no different. For instance, physicians have an ethical obligation to
avoid engaging in any medical procedure for which the risks outweigh
the benefits. 14 Historically, this obligation has limited PGT to wellunderstood and severe medical conditions.' 5 As the testing technologies
advance and the risks are mitigated, the benefit of testing will far exceed
the risks and more doctors will engage in prenantal genetic testing.' 6 For
instance, King discusses a new method of prenatal genetic testing which
involves a fairly non-invasive blood test for the mother that can yield a
variety of genetic results. This testing is done early on during pregnancy
when termination may be more tolerable for the mother both ethically and
physically. 17 King makes a utilitarianism argument in that by using this
new form of testing, the risks are significantly reduced and testing is
made more appealing. 18 In other words, King utilizes a cost-benefit
analysis and concludes that because the new form of testing is noninvasive and safe, testing can be done for nearly everyone who wants it.
This is in juxtaposition with a time where testing was invasive, costly,
and possibly harmful to the mother and future child.
Perhaps the best example of utilitarianism ideals in the law lies with
12. Id.
13. Id. at 9.
14. King, supranote 2, at 632.
15. Id.
16. Id.
17. Id. at 628.
18. Id. at 630.
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wrongful birth actions. Wrongful birth is a cause of action in which
parents of a child with a genetic abnormality claim that their doctor did
not warn them of their risk of conceiving or birthing a child with a genetic
defect; therefore, the parents could not make a fully informed decision as
to whether or not to carry the child to term. In some instances, courts may
find that liability exists for physicians who fail to discuss the availability
of genetic testing with patients.' 9 Therefore, courts may find that liability
for a wrongful birth suit exists against physicians who fail to inform
couples of the availability of prenatal diagnosis in order to determine if
the fetus is currently afflicted by or will become affected by a genetic
disorder.2 ° Wrongful birth actions are perhaps the best example of a
utilitarian approach in the law because parents are weighing what they
would have done if they had the right information. For instance, had a
couple known early on in the pregnancy that their future child would be
afflicted with an incurable disorder, then they may have elected to have
an abortion. Further, if PIGD were used and it was discovered that the
embryo would have resulted in a child with a condition, the parents could
have chosen to discard the embryo and chosen a healthy one instead.
Findings for parents in wrongful birth actions illustrate that courts
acknowledge that utilitarian considerations are at play (e.g., considering
whether the cost of having a genetically defective child is outweighed by
the benefits). Further, judgments in favor for parents in such cases
illustrates that utilitarian values are acceptable.
UTILITARIANISM AND EUGENICS HYSTERIA

A concern with utilizing the cost-benefit analysis of utilitarianism in
making decisions regarding PGD regulation is the possibility of eugenics
hysteria. 2 1 Put differently, preventing the birth of individuals with
undesirable genetic traits through mandatory PGD is reminiscent of the
eugenic goals of the Third Reich.22 Needless to say, implementing PGD
regulation in either direction (e.g., instituting mandatory PGD programs
or supporting a laissez-faire approach) involves significant moral linedrawing. It seems that when viewed purely in the cost-benefit utilitarian
19.

Keel v. Banach, 624 So. 2d 1022, 1024 (Ala. 1993).

20.

Id.at 1025.

21.
22.

King, supra note 2, at 655.
The Third Reich refers to "Nazi Germany." This referred to Germany during the period

of 1933 to 945 when its Adolf Hitler was in power. The Third Reich supported a racial policy
that postulated their belief in the existence of a superior "master race." The Nazis viewed the
Aryan race as superior to everyone else and all other "inferior" races had to be culled in order to
maintain pure bloodlines. It is safe to assume that the Third Reich would have instituted
mandatory prenatal genetic testing to avoid birthing "inferior" progeny. Presumably the only thing
limiting their desire to achieve such an end was a lack of technical understanding of the process.
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framework, PGD leaves no room for the human "X-factor" and removes
all the humanity and chance in having children.2 3 In order to mitigate
against turning into a genetic utopia (or depending on the view, a Gattacastyle dystopia) 24 many may seek refuge behind a more objective and
universal type of moral theory which rebuts the potential subjectivism
inherent in utilitarianism.
THE CATEGORICAL IMPERATIVE: SHOULD EVERYONE Do As I Do?

Kant's moral theory rests on the idea that humanity has a moral duty
and that goodwill is the primary determining factor in deciding whether
an action is good. Additionally, an action is only good if performed out
of duty and not from practical need or desire. Put differently, determining
whether something is good under this theory depends on whether your
reason for taking action stemmed from a duty to act and not because the
action was practical or necessary. Essentially, this theory asks what your
intention was for taking action. If you acted out of a duty, your action is
good. If you acted out of practical need or desire, then your action fails
the "goodness" test under the categorical imperative.
The duty from which you act must be able to become a universal law.
The formula of universal law stipulates that the principles motivating the
action must be universifiable. 25 That is to say, the reason for acting must
be applicable in any situation. In order to test whether an action meets the
categorical imperative, one must take two steps: first, consider the
principle on which you are acting, and second, generalize that principle.
If you generalize the principle and taking the action no longer makes
sense because you would not want to live in a world where everyone does
it, then it is wrong to take action based on that principle. For example, the
principle for taking action might be: "I should genetically screen for my
child to have genetic defects." The general principle would be: "Everyone
should genetically screen for their children to have genetic defects." It
seems that this fails the categorical imperative test because you would not
want to live in a world where everyone followed this principle. For
example, if everyone chose to have offspring with genetic defects, then
there would be no healthy people in the world. Conversely, a successful
23.

Appel, supra note 1,at 8.

24. Gattaca is a 1997 film depicting a world where genetic testing leads to a society of
genetically engineered social elites and "naturally born" children are the new lower class.
25. Although there are other formulas Kant argues, such as the Formula of Humanity as an
End in Itself, the Formula of Autonomy, and the Kingdom of Ends. I will focus mostly on the
Formula of Universal Law and categorical imperative as all other Formulas flow from these.
Additionally, detailing all of the Formulas would be beyond the scope of this Note so it is best to
focus on the primary and most popular Formula.
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principal may look like this: "I can use genetic screening to avoid
potentially life threatening conditions in my child." The general principle
would be: "Any person should use genetic testing to avoid potentially
fatal conditions in children." This would pass the categorical imperative
test because you may want to live in a world where this maxim was
followed by everyone (i.e., one would want it to become universal law).
In sum, if you cannot conceive of a world in which the maxim holds,
you must not do X. These are known as perfect duties. Perfect duties are
things that you can never do (e.g., murder, steal, cheat).2 6 If you do not
want to live in a world where the maxim holds, it is an imperfect duty not
to do X. Imperfect duties are ones that you do not have to do all of the
time, but you should (e.g., helping others).2 7 Finally, if the maxim holds
in a conceivable world that you would want to live in, it is morally
permissible to do X.
Kant's theory as applied to medical ethics in general can offer further
examples. For instance, the duty to disclose is severely affected by this
moral standard. According to Kant's standards, performing research or
testing on unknowing patients would violate the categorical imperative.
For example, the instance of Chester Southam injecting patients with
HeLa cancer cells to test whether tumors would grow in the injection site
without the patients' knowledge would definitely violate Kant's
categorical imperative.2 8 Regardless of the principle Chester Southam
would have been acting under, such actions cannot become a universal
law. Otherwise, the resulting universal law would be something similar
to "we should expose patients to harmful testing without their knowledge
or consent." Such a universal law would be undesirable because it would
result in a world no one would choose to live in. Namely, the resulting
world would be one where doctors would conduct testing on individuals,
and so to avoid this, no one would visit the doctor and modem medicine
would be rendered useless.
PRENATAL GENETIC DIAGNOSIS AND THE CATEGORICAL IMPERATIVE

Applying Kant's categorical imperative to PGD would be fairly
straightforward. First, the principle would be: "I can use PGD to screen
embryos and select the one least likely to produce offspring with a
condition." Further, the general principle would be: "Anyone can use
26. For example, one cannot conceive of a world where perfect duties are violated. For
instance, one cannot conceive of a world where everyone murders each other because everyone
would be dead and no one would live there; therefore, murder is a perfect negative duty.
27. For instance, one can imagine a world where no one helps each other but this is not a
world one would want to live in.
28.

REBECCA SKLOOT, THE IMMORTAL LIFE OF HENRIET-rA LACKS 128 (2011).
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PGD to screen embryos and select the one least likely to produce
unaffected offspring." The last test, whether this should be applicable in
every situation (universifiable), is when things get interesting.
Appel argues that PGD should be mandatory and, therefore, would
agree that PGD is certainly applicable in every situation.29 She claims that
PGD would reduce human suffering 30 and that mandatory PGD will save
society the costs of medical care for the afflicted children. 3 1 Appel also
claims that doctors and physicians should be "legally prohibited from
abetting prospective parents who intend to avoid all forms of genetic
selection." 32 In other words, Appel believes that there should be laws
requiring all people to get some form of genetic selection. This would
force people to choose the best possible offspring. Appel's belief also
demands that doctors be prohibited from helping patients have "natural
births" or births where no genetic selection has taken place.
Others would disagree with Appel and contend that mandatory PGD
for healthy genes goes too far. Susannah Baruch of Johns Hopkins
University surveyed 190 PGD clinics and discovered that three percent
reported intentionally using PGD to select an embryo that would produce
a child with a disability. 33 That is to say, some parents use this fertility
procedure to intentionally choose a child with a defective gene. The
article describes parents who deliberately select for genes producing
deafness or dwarfism in their children. 34 These parents believe a child
with a disability is preferable to one without the disability and so they
choose the defective genes. However, this sort of selection for children
with disabilities is not new. Before the technology was available, some
prospective parents would choose a sperm donor with the desired defect
(e.g., deafness). 35 Traditionally, cultures with disabilities would promote
intermarriage with like-minded and similarly afflicted individuals in
order to produce children with deafness or dwarfism in order to continue
the cultural bloodline. 36 This is in direct conflict with the beliefs of Appel,
who believes genetic selection should be mandatory and that only health
genes should be selected.
At first glance, it looks like PGD for gene selection passes under the
universality test for Kant's categorical imperative. Based on Kant's view,
one can conceive of a world where everyone chooses to undergo PGD
29. Appel, supra note 1, at 9.
30. Id.
31. Id. at 10.
32. Id. at 11.
33. Darshak M. Sanghavi, Wanting Babies Like Themselves, Some ParentsChoose Genetic
Defects, N.Y. TIMES, Dec. 5, 2006, http://www.nytimes.com/2006/12/05/health/05essa.htm.
34. Id.
35. Id.
36. Id.

UNIVERSITY OF FLORIDA JOURNAL OFLA WAND PUBLIC POLICY

[Vol. 25

testing, for whatever reason (whether to avoid selection of defective
genes or to purposely choose selective genes for defective traits).
Therefore, PGD looks like it is morally permissible. Those who want to
undergo PGD may choose to do so and those who choose to refuse PGD
may morally do so.
On further review, PGD ultimately fails the test. The morality of PGD
according to Kant would depend on whether the test itself is morally
impermissible. It would seem that the test is not morally acceptable if
viable embryos or fetuses are being discarded due to Kant's second
formulation, the Kingdom of Ends. The Kingdom of Ends essentially
prohibits using people as merely means to an end; people must be treated
as an end in themselves. If this is applied to embryos or fetuses as the
case may be, it seems as though the prospective parent on either side is
using the embryo as a means to their end of having the child they desire.
For instance, PGD would be analogous to selective abortion based on the
child's gender. Selective abortion is analogous because a fetus is
terminated based on selection of a specific trait, in this case gender. In
the cases of PGD, a potential child is terminated based on selection of
other specific traits such as cystic fibrosis. Conversely, in those wanting
children with specific defects, an embryo or fetus is discarded for specific
traits such as non-deafness or non-dwarfism. It should be noted that
although the fetus or embryo may not be terminated because of specific
traits, it would not be selected based on the traits it possesses, and in
Kant's view, that is analogous to termination. In either case (those
choosing PGD to avoid defective genes or those using PGD to select
defective genes), the potential child is being treated as a means to an end.
Therefore, PGD does not meet Kant's categorical imperative and is
morally impermissible.
It is important to note that there are differing imperatives one could
claim. For instance, one imperative could be that you should always use
PGD to select embryos that are least likely to produce an offspring with
a genetic defect. The opposite imperative one could use is: screening is
never appropriate if the purpose would be to destroy an afflicted embryo.
What distinguishes these imperatives are the underlying norms. The first
imperative, stating one can screen and select healthy embryos is based on
an autonomy imperative. You, as an individual person, have an
autonomous choice whether or not to have this pregnancy. The converse
is akin to a dignity imperative. Each life has intrinsic value and should
therefore not be destroyed (this gets closer to the means-ends problem
described above). In sum, the values our society chooses to promote (e.g.,
autonomy versus dignity) would create the appropriate imperative. That
is to say, if society would choose to promote autonomy over each life
having intrinsic value, then the imperatives would look drastically
different from each other.
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THE CATEGORICAL IMPERATIVE VERSUS UTILITARIANISM: Is THERE

A CLEAR WINNER?

There are many differences between Kant's categorical imperative
and utilitarianism. The central difference hinges on the idea that Kant
attempts to create a more objective standard for morality. That is to say,
Kant tries to create a moral test, which would lead one to a set of objective
moral truths. Utilitarianism centers on creating the greatest amount of
happiness, or good consequences, for the greatest number of individuals.
Put differently, Kant's categorical imperative is deontological in nature.
This means that the "goodness" of an action is independent from its
consequences. Under Kant's view, good actions are intrinsic versus
instrumental in nature. Conversely, utilitarianism suggests that the
rightness or wrongness of an action is dependent on the results or
consequences of that action. So, actions in the utilitarian view are
instrumental in nature.
It is unclear which moral theory would be better suited for PGD
regulation. As was discussed earlier, it might be the case that Kant would
disapprove of PGD entirely depending on the maxim, and by extension
the norms, used. However, it seems that in any discussion of PGD there
will be an inevitability of conflict when it comes to moral line-drawing.
Put differently, it seems that neither a purely utilitarian method may be
possible nor a purely Kantian approach is plausible in finding an
appropriate moral standard for PGD.
PRENATAL GENETIC TESTING AND PUBLIC POLICY

In this Part, I will define what public policy is, I will describe
America's current method of creating policy and law. I will accomplish
this by using Roe v. Wade,37 as an example. 1 will then discuss the
inherent difficulties involved in attempting to choose one moral theory
over another for purposes of designing appropriate public policy.
Public policy is the principal guide to action taken by the
administrative executive branches of the state with regard to issues in a
way that is consistent with the law and custom. Generally speaking, the
foundation for our public policy is the Constitution, as well as any
applicable federal law. Additional authority for public policy comes from
decisions rendered by courts as well as laws and regulations created by
legislators. The creation of public policy is characterized as a method for
identifying and solving, or attempting to solve, social and public
problems. Different social problems elicit different policy solutions (e.g.,
37.

Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705, 707,35 L. Ed. 2d 147 (1973).
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legislation, court decisions). Although many people and parties (e.g.,
politicians, civil servants, lobbyists) are involved in the process of
identifying, analyzing, and solving these social issues, it is government
officials (e.g., legislators, judges) that ultimately decide what the best
public policy solution to any given social problem is and implement the
solution as they see fit.
It is nearly impossible to determine which moral theory would best be
suited for selecting appropriate public policy in any area of social
concern. It is perhaps unfair and impractical to limit policy makers to one
ethical theory. Ethical theories are tools and not every tool is appropriate
in every application. The creation of public policy generally involves
delicate decisions, compromise, and room for exceptions. These are not
traits suitable for one universal moral theory, as most moral theories do
not allow for error or exception. They are meant to be final and
universally applicable without regard to geographic location, personal
preference, or the possibility of correction. This line of thinking is not
shared by our legal system. This is perhaps best exemplified by the case
of Roe v. Wade.38
Roe v. Wade held that the right to privacy under the due process clause
of the 14th Amendment extended to the decision to have an abortion;
however, that right is balanced against the state's two legitimate interests
in regulating abortions and protecting women's health. 39 The Court noted
that the state's interest became stronger the longer the pregnancy went on
(because the longer the fetus grows the closer to being self-sustaining it
becomes). 40 The Court resolved this issue by creating a balancing test,
which limited
state regulation of abortion to certain trimesters of
41
pregnancy.
Although the Court later altered Roe v. Wade's trimester framework
for regulation, it affirmed the central holding that individuals have a right
to abortion until viability. 42 The Court defined "viable" as being able to
live outside of the mother's womb without aid.4 3 Viability is generally
understood to be around seven months but can occur earlier as individual
results may vary.
This case is a prime example of how we create public policy. Policy
makers attempt never to exclude one side of an issue. Rather, more often
than not the policies that are implemented generally offer a balance
between the two issues to satisfy both sides of the issue. Roe v. Wade
disallowed many state and federal prohibitions on abortion and prompted
38.

Id.

39. Id. at 164.
40. id.
41.

Id.

42.

Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 846 (1992).

43.

Id. at 870.
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national debate regarding what the proper public policy should be. 44 This
has divided constituents into two main camps: pro-choice and pro-life. It
is likely that once PGD becomes more popular and socially visible among
members of the public that there will be a court case making some sort of
similar distinction and in turn causing a very similar debate with very
similar results. In other words, in the future PGD will be the new hot
button issue and the Court may come to a similar resolution where they
delineate situations where it is appropriate and scenarios where it is not
therefore creating much debate on both sides of the issue.
In order to fully relate the ramifications of Roe v. Wade,45 to the
current issue, we can look at how Kant's Categorical Imperative and
utilitarianism would apply. Kant's Categorical Imperative would require
the principle under which the individual acts to become a universal
principle. The individual seeking the abortion may think "I want an
abortion because I do not want a child that was the result of a rape." So,
if someone were seeking an abortion because they were raped, the
universal maxim would read similar to: "everyone who was raped should
have an abortion so they do not have a child that was the result of a rape."
As you can imagine, this maxim cannot become universal because there
are individuals who would keep the child or not see it as a reminder of a
rape. Therefore, since it is not necessarily a maxim that can be applied to
everyone, Kant's Categorical Imperative is likely not an appropriate
moral theory for resolving the abortion debate.
Utilitarianism may be more successful in this area. Utilitarianism
would demand that one review the consequences of having an abortion.
Would administering an abortion result in more happiness or better
overall consequences than not having an abortion? If so, then the abortion
is morally permissible. If, however, the abortion would result in worse
overall consequences, then the abortion would be morally impermissible.
Naturally, deciding which consequences are "better" and "worse" is
difficult to measure and would require an entirely different analysis
before coming to such a conclusion. In order to remain within the scope
of this Note and avoid needless debate, suffice it to say that utilitarianism
would not work because of the inherent subjectivism. It would be
extremely difficult for public policy makers to be able to decide which
consequences are "good" and which are "bad." Therefore, it is likely that
there is no clear cut answer under these circumstances and public policy
46
makers would arrive at a similar conclusion found in Roe v. Wade.
Namely, they would find some middle ground as that may be the best
they can do for now until some absolute truths are somehow established.
44.

Roe,410U.S.at 113.

45. Id.
46. Id.
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The way policies are currently created and implemented leaves
absolutely no room for philosophical moral tfieories, as most are designed
to be universal in nature without regard with appeasing both sides of an
issue. Philosophers are generally more concerned with what is right as
opposed to satisfying the proponents and opponents of an issue.
Therefore, it is unlikely that one single moral theory will prevail when
selecting a moral theory to guide lawmakers through issues. It is for this
reason that trying to choose only one moral theory is likely a futile
endeavor.
In choosing a moral theory to dictate what sort of public policy should
be implemented concerning the ideas of PGD, one must consider what
ideals are more important. In other words, the considerations at play have
to deal with what values we, as a people, value more. For instance,
whether or not parents should be allowed to choose the genes their future
child will have is a choice concerning freedoms. Conversely, deciding
whether or not prenatal genetic testing should be mandatory is more of a
choice about public safety and concern than it is about individual
freedoms as parents. So, when choosing a moral theory the first question
that should be answered is what do we value most?
Traditionally, Americans place a high value on personal freedoms.
Therefore, freedom of choice would likely reign supreme and a moral
theory allowing for such freedom would be ideal when designing a public
policy concerning PGD. If protecting individual personal freedoms was
the main concern for policy makers, then Kant's Categorical Imperative
would probably be the best bet for policy makers. For example, public
policy designers would choose this moral theory because its universal
theory application would allow for a moral theory where freedom of
choice would become a universal maxim.
A reoccurring theme in law is balancing our freedoms against
concerns for public safety. Therefore, if the concern for policy makers is
public safety then a utilitarian approach would be best. A utilitarian
approach would be best for public policy oriented toward public safety
because if the way to generate the most happiness is to create public
safety, then any policies directed toward that goal is the best method. For
example, a policy making prenatal genetic testing mandatory would
generate the most happiness by reducing economic burden that is created
by the cost of medical care for afflicted children. Additionally, the
government has an interest in creating the best and healthiest citizens;
therefore, implementing mandatory prenatal genetic testing would fall
under the umbrella of public safety because it is the government's
intention to protect its citizens against genetic defects and create the
healthiest society possible.
It is apparent from these examples that picking one moral theory
simply will not accomplish the goals of creating sound public policy. In
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the end, public policy is about compromise and it is only through
compromise that appropriate public policy will be created. Lawmakers
realize this and that is probably why philosophers are not invited into the
public policy creation process, as compromise is not important in the
process of creating sound philosophical theories.
In the end, only a compromise will do, which is why choosing a moral
theory for designing appropriate public policy concerning prenatal
genetic testing is likely to fall on a spectrum. Lawmakers will probably
follow the pattern exemplified in Roe v. Wade. Lawmakers and policy
creators will likely attempt to balance the freedom of choice for parents
wanting to design their child's genetic code, as well as the state's interest
in public safety. In other words, we would need to find some middle
ground for parents who wish to design genetic defects in their children's
genetic make-up (e.g., dwarfism or deafness) and society's interest in
having healthy citizens.
FINDING THE MIDDLE GROUND BETWEEN KANT'S CATEGORICAL
IMPERATIVE AND UTILITARIANISM

It seems that Kant's categorical imperative and utilitarianism form a
spectrum of approaches to the permissibility of PGD. On one end, we
have utilitarianism, which states that if mandatory PGD will create the
best consequences for the largest number of people, then PGD and the
culling of afflicted embryos and fetuses is not only acceptable but morally
mandatory. On the other end of the spectrum is Kant's categorical
imperative, which claims that if PGD merely treats the unborn child as a
means to an end, it is not acceptable and morally reprehensible.
The differences in these theories is not only limited to PGD. For
instance, applying Kant's theory to cases of disclosure among family
members is difficult. Let us use the Tom Hypothetical.47 This is a
hypothetical where Tom discovers he has colon cancer and his physician
informs Tom that it is likely that some of his family members will
potentially get the same type of cancer. Tom neither tells anyone in his
family he has cancer, nor does he warn them of their susceptibility to the
disease. Two years after Tom's diagnosis, Tom's cousin is diagnosed
with colon cancer and it is too late to treat. The question is whether Tom
had a duty to disclose the condition to his48family members so that they
could have taken steps for early detection.
If Tom has a good reason not to tell his family, then it might look like
he should not tell them, but Kant would say that it is morally
47. Ellen Wright Clayton, What should the Law Say about Disclosure of Genetic
Information to Relatives?, 1 J. HEALTH CARE L. & POL'Y 373, 373-75, (1998).
48. Id.
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impermissible for Tom to avoid telling his family. The test would look
something like the following: "I will not tell my family members I have
cancer even if they have a high chance of getting it." Generally, the
maxim would read "no one should reveal important life-saving
information." This would be morally impermissible because a world
where no one discloses important life-saving information is
inconceivable because then everyone would be afraid that someone was
keeping something from them and no one would ever find out life-saving
information. Further, Kant would likely find that Tom lied by omission
and because lying is a perfect duty (i.e., something one should never do),
Tom's actions are morally reprehensible.
Conversely, utilitarianism might support Tom's decision. If Tom's
reasons for keeping his condition a secret outweighed the costs of telling
his family members, then utilitarianism would condone Tom's secrecy.
For example, if Tom believed that his family members would be happier
not knowing of their increased risk of colon cancer because telling them
would sink them into deep depression over the mere possibility of cancer,
then Tom is justified in keeping the information to himself. The Tom
Hypothetical serves as a good example that supports utilitarianism but is
hard-pressed to adopt a Kantian approach.
The Tom Hypothetical also illustrates an important point about the
difficulty in moral line drawing. Namely, that drawing moral lines in
cases such as this and PGD are extremely difficult. It is likely that most
people's immediate reaction to the Tom scenario is that Tom is in the
wrong for not notifying his family of their increased risk of cancer. Some
may even claim that his decision is morally despicable. It is also possible
that some of these people would claim that PGD should be permitted
because the benefits outweigh the detriments. However, if they used this
utilitarianism cost-benefit analysis, then they should also view Tom's
decision to keep this information from his family as morally permissible.
However, the reality of the situation is that people will view the costbenefit analysis of utilitarianism as acceptable in some situations and
inappropriate in others. Similarly, some may find Kant's categorical
imperative approach acceptable in soiie situations and unsuitable in
others.
In the context of PGD, there is an inevitability of conflict between
these two theories. Once we realize an imperative will not work, we rely
on a cost-benefit analysis. We even tend to think of PGD in a cost-benefit
format to begin with. Discussions of PGD tend to begin with: "what is
the right amount of testing?" When attempting to determine what the
right amount of testing is for the individual or for society or for the fetus,
we look at the costs versus the benefits. For instance, if we allow a lot of
testing, it will cost a certain amount but have certain benefits. In contrast,
if we do not allow a lot of testing, it will also have certain costs and certain
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benefits. When people want to fight this sort of analysis, they use Kantian
principles to do it. Specifically, they argue something like testing on a
utilitarian basis is wrong because it will eliminate disabilities from the
population and that is inhumane or undignified and could lead to the
culling of entire populations.
Although Kantian ethics is a promising form of regulation because it
tries to incentivize and push people to the imperative choice "you have a
moral duty not to elect termination of a certain fetus" it is hard to draw
lines and understand the imperatives when the subject is very complex.
Therefore, we tend to fall back on a cost-benefit type analysis. Further,
we tend to see the utilitarian framework at play in current regulation (e.g.,
doctors' obligations to patients, wrongful birth actions).
In the end, it seems that there lies a spectrum of possibilities for testing
created by moral imperatives: on one end you have total prohibition on
PGD and on the other end lies total freedom to use any sort of screening
or testing you want. Intermediate points on the ethical spectrum are
justifications for specific types of diagnosis: testing only for serious
medical conditions, testing only for moderate to serious medical
conditions, testing for conditions that are relevant to the parent's
considerations about what they want in a child (e.g., deafness, dwarfism),
and testing for arbitrary characteristics (e.g., eye color, hair color).
Although the points on this spectrum can be created by using underlying
categorical imperatives, we tend to implement utilitarianism cost-benefit
analysis in deciding where the appropriate middle ground for our society
falls.

CONCLUSION

In this Note, I have described two opposing philosophical moral
theories and how they apply to PGD. I illustrated the different types of
testing that fall under the umbrella of PGD and discussed the current state
of law regarding regulation of PGD. I have set out how utilitarian ideals
are pervasive in our view of PGD and how Kantian ideals attempt to
mitigate against the bost-benefit analysis we find ourselves so
comfortable with.
I also described how this may affect public policy. I described what
public policy is and how it is established. I demonstrated a case where the
Court attempted to find a middle ground on a controversial issue that is
similar to PGD. Although the categorical imperative will not approve of
PGD being used to treat future children as a means to an ends, I
demonstrated that the imperative we come up with largely depends on
which social norms we advocate (e.g., total autonomy versus every life is
sacred). I then went on to discuss how law makers generally resolve
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issues using compromise and how this is in direct conflict with choosing
a single moral theory as philosophical moral theories are not designed for
compromise because philosophers are more concerned with absolute
truths and what is right in every circumstances whereas politicians and
law makers are generally more concerned with appeasing constituents
and this inherently involves compromise. In the end, it seems we are left
with a spectrum of ideals created by these imperatives and we use the
cost-benefit analysis of utilitarianism to determine where our society
lands on this spectrum.
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